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P-R-0-C-E-E-D-I-N-G-S

(9:02 a.m.)

everyone.

CHAIRMAN VAN LOON: Well, good morning

Do you have any administrative or

procedural matters before we get started with our

witness testimony?

MR. GARRETT: Not from our side, Your

Honor.

10

(Laughter.)

CHAIRMAN VAN LOON: Well, Ms. Woods had

her hand up.

12

13

14

(Laughter.)

The right hand and the left hand

MR. GARRETT: As I was saying, we have one

15 matter, Your Honor.

16

17

MS. WOODS: Only a question, actually. I

had understoodwe were getting some new scheduling

18 information last night, and I didn't get it, so

19 MR. STEINTHAL: Do you mean on the waiver

20 issue?

21 MS. WOODS: Yes.

22 MR. STEINTHAL: I think that the people
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that are looking into that issue are still looking

into the issue, and I think they said they would let

you know by today.

MS. WOODS: Okay.

MR. STEINTHAL: Okay. So we'l make a

decision I'm sure by, you know, lunchtime or so as to

the waivers.

10

12

CHAIRMAN VAN LOON: I had one questionfor

you. At the very end of the day yesterday we

discussedthe Disney filing and the affidavit from Mr.

Holtzman, which the majority of the Panelhad not read

yet. And I -- I know they were not supposedto look

13

15&

The question was: are we to disregard

this whole filing or only the affidavit or some parts

17 MR. GARRETT: Well, officially, I would

18 move to strike the entire affidavit with the

19 CHAIRMAN VAN LOON: And it
20 MR. GARRETT: -- 10 attachedexhibits.

21 CHAIRMAN VAN LOON: — — Exhibit A.

ARBITRATOR VON KANN: I thought the upshot
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was it was essentiallywithdrawn.

MR. STEINTHAL: Right.

ARBITRATOR VON KANN: So we don't have

anything to strike.

MR. STEINTHAL: That's correct. It'
withdrawn, and the data that's -- you know, to the

10

extent that's already been produced as part of the

discovery in the case, it's alreadybeenproducedand

exists in that. form. So we'e withdrawn the entirety

of the document.

CHAIRMAN VAN LOON: So it's the thick part

12 as well as the thin.

MR. STEINTHAL: Yes.

CHAIRMAN VAN LOON: Okay. All right.

16

18

ARBITRATOR VON KANN: Now, that -- in

terms of the three of us, that's I think all that

needs to be done. Whether there's something that

needs to be done with the Copyright Office, I don'

know whether it was officially filed and logged in

20 and

21

22

MR. STEINTHAL: It was. We'e happy to

withdraw it. If the RIAA would like us to do that,
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we'e happy to do the necessaryto withdraw it from

the file as well. It's not on a public file.
MR. GARRETT: Well, I'm not -- it's not

the procedurethat I'm concernedwith. I want to be

certain that -- you know, since this is an affidavit

of someonewho is not coming to be crossexamined, and

10

I have no ability to test the assertionsthat he has

made in his affidavit, that it is not part of the

record, it is not somethingthat the Panel is or will

rely upon. And we'l deal with the -- with the other

issueswhen Dr. Jaffe testifies.
12 ARBITRATOR GULIN: It shouldbe withdrawn,

13

14

15

though, from -- the file should be withdrawn, so

there'sno questionthat it's part of the dirt caseor

anything like that; the Library can't make any

16 won't confuse that issue.

17 MR. STEINTHAL: All right. We'l take

18 care of that.

19 CHAIRMAN VAN LOON: Good morning, Mr.

20 Fagin.

21

22

MR. FAGIN: Good morning.

CHAIRMAN VAN LOON: Welcome to this
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proceeding. We'eespeciallygrateful for you to make

this effort to come. I know you were one of only two

of our 50 or 60 witnessesfrom the initial stagethat

had to be completely rescheduled, and we'e very

pleasedthat your scheduleworked for you to be able

to come and be with us this morning.

MR. FAGIN: Thanks for having me.

CHAIRMAN VAN LOON: I'd like to ask you,

please, to raiseyour right hand, so you can be sworn

10 in by our Court Reporter.

MR. FAGIN: Okay.

12 WHEREUPON,

13 DAVID FAGIN

was called as a witness and, having been first duly

15 sworn, assumedthe witness stand, was examined and

testified as follows:

17 CHAIRMAN VAN LOON: Excellent. Will we be

18 having initial direct?

19

20

MR. COHEN: Yes, brief.

CHAIRMAN VAN LOON: Excellent. Okay. Mr.

21 Cohen?

22 DIRECT EXAMINATION

(202) 234-4433

NEAL R. GROSS
COURT REPORTERSAND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



12112

BY MR. COHEN:

Q Good morning, Mr. Fagin. Could you just

spell your name for the record?

D-A-V-I-D, F-A-G-I-N.

Q Okay. Can you tell the Panel a. little bit

about who you are and what you do?

Sure. Basically, I'm a musician. I guess

you'd call it an independentartist, becausewe signed

a record deal that was a little bit different than

10 your normal recorddeal. We have -- the band, for the

last seven years, has been operating as The

12 Rosenbergs. And before that, I was in and out of a

13 few other groups.

But for the most part, I'e been playing

15 professionallyfor about 10 years, and in that time

16

17

held down every single day job you could possibly

imagine. And the one thing that I always wanted to do

18 was to be near music in one form or another, so I

19 never -- I never took a job where it was in an office,

20 where I was confined to a cubicle from 9:00 to 5:00 or

21 anything like that. I always wanted to be near the

22 radio and hear music, and so
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CHAIRMAN VAN LOON: You stayedaway from

law firms, then.

(Laughter.)

THE WITNESS: Exactly. The closestthing

I ever did was I came -- I was a personalassistantto

10

an attorneyand a stockbroker,and I would drive them

around in New York, you know, and do all their chores

for them, and basically I was a driver. And I'e
always been a driver, no matter what, whether it was

driving for architect'sblueprints, whether it was

Domino's pizza, whatever -- the whole gamut.

The interesting thing is is that I just

found myself, you know, in the car from 9:00 to 5:00,

or whatever it was, listening to sports talk. And I

wanted to be nearmusic for -- in the worst way. And

I don't listen to the radio anymore. I don't listen

17 to music.

18

19

20

And, you know, that's just an upsetting

and sad thing at this point in time, becauseit's just

bland. It's gone. And, you know, from my point of

21 view, there'sjust -- there are so many artists that

22 need to be heard and that aren't heard, and so
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basically there'sno point, becausethe same -- the

same songs are going on 10 times a day.

And what I'e done with Evan Silverman,

who is my partner, the bassplayer in the band, we'e

gone through, you know, countlessmusiciansand done

countless tours on our own, on our own budget,

releasedrecords ourselves. It's a lot easier now

that you have, you know, all the tools at your

disposalthroughpro tools, and all of the otherbasic

10 equipment, that you can almost make a record in your

own home and do it on your own. time.

12 We'e toured England twice. We'e going

13 back over to Japan. And, basically, just really

14 you know, just really played for the song, and we

15 wanted to believe that we didn't suck, even though we

16 weren't getting the major label attentionfor so many

17 years.

18 And we did the major label dance for a

19 long time. I mean, we basically would call our

20 attorneysup on a daily basis and say, you know, "Is

21 this guy coming down? Is this guy from Virgin Records

22 going to come down? Is this A&R guy coming down?"
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And we realizedafter a while that we were playing to

a roomful of suits, and that we were going about it
the wrong way.

And it turnedout to us that record labels

are like HMOs, in that when you need them they don'

want you. And when you don't want them, they want you

really bad. And that'swhat happenedto us. I mean,

we basicallychasedafter them for a couple of years.

And as we were sitting there trying to

10 figure out, you know, why doesn't anyone like our

music, why isn't anyone signing us to a record deal,

12 we saw our friends one by one by one get signed and

13 then subsequentlydropped or not dropped, and their

14 music just held on to as an assetfor the company to

15 hold. And they eachendedup in litigation for years,

16 never having seen the fruits of their labor.

17 And, to us, we didn't want to see that

18 happen to us. We always wanted to know that, you

19 know, regardlessof whateverhappens,whetherwe make

20 a million dollars or five dollars, that we were never

21 going to be denied the opportunity to play our own

22 music and to play our songs in front of an audience.
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BY MR. COHEN:

Let me ask you, you say in your written

testimony that you'e a songwriter.

Yes.

Q Are you the personthat composesthe songs

for The Rosenbergs?

That would be me.

Q And you also are involved in performing

the songs as well. What's your role in the band in

10 terms of performances?

12 Q

I do lead vocals and rhythm guitar.

Okay. I know it's difficult to do this in

13 words, but could you describewhat kind of music do

14 The Rosenbergsplay?

15 We do -- what we like to call it is power

16 pop. It's I guessBeatles for the year 2000. It'
17 basically hard guitars, meaning not -- you know,

18 meaning crunchy, distorted guitars, but melodic

19 vocals. And every single song that we write has a

20 hook. It's all hummable. But there'sstill some guts

21 there. You know, it's not -- it's not bland, as we

22 like to call it, or -- or, you know, mishmosh or
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homogenizedmusic. I guess you'd call it power pop

for lack of a better word.

Q Just as a point of curiosity, you seemto

be the leader of the band, but your name is not

Hosenberg.

(Laughter.)

What's the origin of the name of the band?

Well, a lot of people think that the name

came from Julius and Ethel. We do play on that a

10 little bit when we have our street team. We have a

group of kids that -- around the country that

12 basically help us out and put up flyers when we come

13 to their towns, and making sure our CDs are in the

storesand stuff, and we call them the spy society.

But, really, the way the name came about

16 was I was at my friend's houseone day about six years

17 ago and her grandparentswere over. And they'e in

18

19

their eighties and her grandfatherwas talking about

going skiing that weekend and playing racquetball.

20 And I was just completelyblown away. I mean, he was

21 like the juicer guy, you know, he was just

22 (Laughter.)
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He was just out of his mind with energy,

and I was like, wow, you know, this is amazing. If I

could be that cool, that full of life when I'm 80

yearsold, you know, that will be really -- that'l be

good.

And so we took his name, his last name was

Rosenberg, and we named it after her grandparents.

Q It's quite a tribute. So you have

10 released records that are available for sale

commercially?

12

Q How many have you released'

We'e got two that are available

17

commercially. We did a couple of other CDs before
1

that that we sold at shows ourselves,you know, that

don't have the actual bar code on them and all that

18 stuff. But basically two records that are available

19 in stores.

20 Q And the band does a lot of live

21 performances?

22 Oh, yeah. Yeah.
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Q In fact, you have :a gig tonight, I

understand?

Q

In Asbury Park, New Jersey,at midnight.

And you'e toured outside the United

Statesas well?

Yes. Canada, parts of the U.K., off to

Japanin about two weeks.

Q Can you tell us some of the more well-

10

known artists that you'e been involved in planning

with in terms of your shows?

Sure. We'e playedwith the Black Crows,

12

13

15

16

17

Bob Dylan, Duran Duran, a band called Supergrassfrom

the U.K. We just touredwith a band called Echo & The

Bunnymen, Modern English. Were touring next week with

a band called Dishwalla. Let's see, who else. We'e

playing with a band called The Verve Pipe in a couple

of weeks.

18 And sometimesit feels that a lot of the

19

20

21

22

shows we get you have to be out of your major label

contract for at least five years before they book a

show with us. It's like Modern English, they had one

hit song. And the interestingthing last year was
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when we were touring with them, we were trying to

figure out, is it better to have one hit song and make

a careerof that, or to not, becauseit's quite a sad

thing, you know, in some -- some ways

And Robbie, the lead singer, was -- was

basically, you know -- you know, I'e lived a good

life off of this one particular song, and, you know,

it's just -- it's unfortunate that when you go play

somewhere and you'e a band like Modern English,

10 everybodygoes, "Play that song." Nobody else wants

12

to hear anything else that they do, but that one

particular song has sustainedthem over the last 20

13 years.

14 And in your opinion -- or do you have an

15 opinion as to whether exposure in terms of air play

16 over the radio is important to a band?

Yeah, just a little.
18 Since the transcriptmight not pick up the

19 sarcasm

20 Yes. Yes, yes, yes. It's very important.

21 Very important. It's extremely important. It'
22 almost everything. You know, if you'e not on the
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radio in the United States,good luck and. God be with

you as far as earning a living as a musician. It'
extraordinarilydifficult if you'e not.

Q Okay. And where does air play on less

traditional broadcastradio, in terms of air play on

webcasting-typeoutlets, where does that fit in with

the importanceof this exposure?

I think it's extremely important, because

from the way we'e seen, I mean, there'sbasically,

10 give or take, 10 bands that get played on. major

broadcast radio. And there's a few more than 10

12 artists out there in the country at this point who

13 deserveexposureand who are worthy of that exposure.

And so the internet digital medium is a

15 huge way for us to connect with fans who, you know,

16 don't hearus on PLJ or the KROQs and stuff like that.

17 Okay. And do you have any opinions as to

18 whether the diminishment of webcastingoutlets would

19 have a negative impact on artists such as yourself?

20 Yes, it would have a huge negativeeffect

21 on us and lots of other artists. I mean, it is -- it
22 is a hugely, tremendouslyimportant tool to get your
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bandname out there, so that kids can searchfor music

that bandswho don't have, you know, a zillion dollars

behind them and massive amounts of resources,these

kids can find bands and, you know, searchmusic that

they like, and it's just incredibly important to have

that tool.

If you'e not one of the 10 bands that

Clive Davis doesn'tpush the button behind, you know,

10

you'e in a tough place. You know, MTV, massive

radio, it pretty much all, you know, coincides

together.

Can you just explain for those of us who

aren't quite as in the know what did you mean by

Clive Davisno

Well, it's just a figure of speech.

Basically, you know, when you sign a record.deal, you

17

18

19

basically automaticallybecome adversarieswith your

company. You basically become a push-me/pull-you.

You want your music to get out there. The label, you

20 know, is not sure a lot of times, and, you know,

21

22

something like 99 percentof artists sell only about

400 recordson a major label.
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And so to us it's basically cut and dry

where, you know, you sign a deal, and that doesn'

necessarilymean that your music is going to get out

there. If you have the presidentof the label behind

you, obviously, then that'sa good thing. Nine out of

10 times the presidentloseshis job, anotherA&R guy

comesalong, somethingelsehappens. Lots of politics

are involved.

And so when I say "Clive Davis," I mean

10 basically, you know, you need the machine behind you

to be working in perfect order in order for your band

to get heard. And that's basically only one in a

million.

And so for the -- for the 999,000 other

15 bands who are out there at this point in time, you

17

know, the internet is -- is a massivetool to be able
I

to allow them to operate.

18 Q Okay. So would it be fair to say that for

19 you and for other artists like you it's -- it'
20

21

important to you that diverse webcastingoutlets be

permitted to flourish?

22 Yes.
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MR. COHEN: Nothing further on direct.

CHAIRS VAN LOON: Ms. Woods?

MS. WOODS: Actually

CHAIRMAN VAN LOON: Oh., okay.

CROSS EXAMINATION

Q Good. morning, Mr. Fagin.

Good morning.

Q My name is Arthur Levine. I represent

10 AFTRA and the AF of M in theseproceedings. I'm just

going to ask you a few questions. It's a pleasure

12 meetingyou. I wish you great successin your career.

13 It soundsas though

14

15 -- you'e doing very well without my best

16 wishes

We'e doing okay.

18 Q You'enot hererepresentingany organized

19 group of musicians, are you, today?

20 ARBITRATOR VON Other than The

21 Rosenbergs.

22 THE WITNESS: Other than The Rosenbergs,
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no. But I -- I can speak for a lot of other artists.
I think I'm pretty much, you know, not alone on this

issue.

BY MR. LEVINE:

Are thereany organizedgroupsthat you'e

aware of that support your position?

I don't think so, as far as the Future of

Music coalition supports what we say, and they'e
basically a new entity on Capitol Hill so to speak.

10 Q Any others that you'e aware of?

Not that I'm aware of, no.

12 Q You understandthat what this Arbitration

13 Panel is determiningis the rate that broadcastersand

webcasterswill pay for streaming

15 Yes.

16 Q sound recordings, correct?

17 Yes.

18 And you understandthat this is the rate

19 that will be paid in those instanceswhere there'

20 been no agreementreachedbetweenthe record company

21 and the webcasters.

22 Yes.
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Q Are you aware that backgroundmusicians

and vocalists will be paid five percent of the

royalties collected. from webcasters?

I haven't been informed of the exact

numbersof what the rate is. I haven'tbeen informed

on that at all.

Q Do you use background musicians or

backgroundvocalists?

No. Sometimes we have friends of ours

10 come in and play on. a record, and they sing, and I

guess they'd be called the background. But it's not

12 you know, we don't use unionized musicians, if
13 that'swhat you mean.

14 So your testimony wouldn't take into

15 consideration,then, the effect of this rate that the

16 CARP Panel will be determining

17 On backgroundmusicians?

18 Q -- on backgroundmusiciansand background

19 vocalis'ts?

20 I don't think so.

21 Q Is it correct to say that The Rosenbergs

22 have a distribution agreementwith Discipline Global
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Mobile?

Yes. Yes.

And under that agreement, you retain

rights in your master recording, is that correct?

Yes.

Q And you license -- you have tbe right to

license and not license.

That's correct.

Q In terms of your music, are you aware that

10 The Rosenbergscan enter into a voluntary license

12

agreement that you choose to with any of the

webcastersand broadcastersfor the streamingof your

13 music?

14 Yes.

15 Q And you can do it for nothing if you
/

16 choose to, is that correct?

17 Yes. Yes, that's correct.

18 Q But that's not the situation that most

19 other recording artists find therrIselves in, is it?

20 No, I don't believe it is. Can I -- can

21 I answer that or

22 CHAIRMAN VAN LOON: Please.
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THE WITNESS: I mean, basically, the

reason that a lot of other artists don't find

themselves in that situation is because there is

almost only one way to get your music out, and that is

to sign an extremely unfair, one-sided record

contract. And by doing so, you give away the rights

to your music.

And the reasonwe signed with Discipline

Global Mobile is because,you know, we saw what was

10 going on, what is the -- the basic, the norm in this

business,where if you don't sell 10 million records

12 in a week you'e done. End of story. And you'e a

13 stock option to these people, and you'e not an

14 artist, you'e not a group or whatever.

15 And so Robert Fripp, the owner of

16 Discipline Global Mobile, who is, a musician who has

17 been. in the businessfor over 30 years, you know, came

18 out on the other side of this and said, "Well, what

19

20

happensif we do things a little differently?" And so

we'e just trying to avoid a lot of the potholesthat

21 are normally coming along and meeting, you know,

22 everybodyelse that we know in the business.
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Whether it's your tour support being

pulled, whether it's your record never reaching the

stores,whether it's there for a week and doesn'tsell

a lot of records, you know, do you spend the rest of

your years in litigation? They can break up your

band. They own your websitename after -- even after

your contract has expired.

So, to us, the reasonthat they can't have

that right and don't have the right to license music

10 on the internet freely is becausethey don't own their

own copyrights. And sure, there'sa lot of pitfalls
12 that will hit, too, along the way. I mean, Lord

13 knows, it's extremely difficult when you don't have

$500,000, a million dollars behind you in record

15 companybacking to get your song played on commercial

16 radio.

17 And so, to us, we really -- we really felt
18 that, you know, although we'e not going to sell a

19 million records, we get a much higher royalty rate

20 thanyour averagerecordingartist. We get about four

21 dollars a record. So if we sell 25 -- 50,000 records,

22 we'e in a lot bettershape. And the internet is very
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important in that. A lot of artists don't have that

right becausethey don't own their own record.

BY MR. LEVINE:

So your situationhere today is unique in

terms of other recordingartists.
I would say, yeah, we have a very unique

situation. But, you know, at the same time, I would

also say that, you know, artists getting paid is not

what we'e against. We all want to get paid.

10 It's just that what I'm saying is -- and

what our position is as a band, and whether we speak

12 for everybodyelseor not, we don't think that getting

13 paid is worth possiblyputting this entire medium out

of businessor evenmaking it to the point where maybe

15 they don't go out of business. But if the rate is so

high, then. a lot of these companies are going to

17 refuse to -- they'e just going to cut back on their

18 streaming.

19

20

And if a lot of thesecompaniesdo go out

of business,what we think is going to happen, which

21 is what always happens, the labels come in and then

22 they take over what they'e just killed.
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You know, I mean, especially in other

situations where technology pops up, I think the

labels are panicking at this point becausewhen they

see something like Napsterand the kids go crazy for

it because there's other music out there that'

available, they go, "Well, we don't understandthat.

We didn't create it. Let', you know, sue the hell

out of it. Let's throw a zillion lawyers at it and

put it in litigation for years, charge them a -- you

10 know, cost them a billion dollars in defending it.
Once it goes out of business,let's create the exact

12 same servicethat we can own and we can exploit." And

13 that's been, you know, basically the practice since

the beginning of time.

15 But you'e not suggestingthat the rate

16 that this Panel sets be such that either royalty or

17 backgroundartistsor backgroundmusiciansbe deprived

18 of a fair income, are you?

19 Not, not of fair income. Not at all. But

20 we'e also saying that we'e willing to take less,

21 becauseas the system grows, as the internet gets

22 larger, the royalties get larger.
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So what we are willing to do is, first of

all, say, you know what? We'l take a lower rate in

order to allow the most important thing, which is the

medium itself, to operateand continue operatingand

continue the little guys to be able to run their own

businessesand get our music out there, which is the

most important thing.

In. the future, if it grows, if it gets to

be a bigger and a much more widely spread listening

10 base, hopefully the royalties will grow as well. We

just don't want to come right off the bat and say, you

12 know, "This is how much we get," not to mention the

13 fact that we'e concernedthe higher profile artists
your Dave Matthews or your Megallicas, whoever it

15 might be, will see most of the royalties anyway on

16 that situation.

And basically, you know, to us, we'e not

18 going to see a lot of that money becausewe'e not

19 major stars anyway.

20 Q When you say "we" and "us " you'e

21 referring to The Rosenbergs.

22 I'm referring to my band, yes.
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Q Right. And

I'm referring to my band, but

Q And you are in a unique situationbecause

you do own the ma.ster recordings, is that correct?

Right.

MR. LEVINE: I think that's all I had.

CHAIRMAN VAN LOON: No other cross from

any other parties?

10

MS. WOODS: Yes. A couple of questions.

CHAIRMAN VAN LOON: Ms. Woods does have a

couple. Okay.

12 CROSS EXAMINATION

13 BY MS. WOODS:

Q Mr. Fagin, I just wanted to ask you, are

15 you in here today to advocateany particularnumerical

16 rate that this Panel should set?

17 No. I'm not here to comment on the rate

18 whatsoever.

19 Okay. That saves us from a lot of

20 potential cross.

22

There you go.

(Laughter.)
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Q Okay. I think you mentionedbefore that

you don't actually listen to radio music anymore?

You know, it's unfortunate, but -- and

it's really strange,becausewhen I sit in the car and

as I was talking to Adam last night, you know, you

find yourself spending10 or 15 minutes in a car, and

your hand is on the button changing the station 15

minutes

Q Can't find

10 Yes, you just can't find anything to

listen to.

12 Q anything you want to listen to.

13 And at the same time, you'e changed

14 stations so much, and you'e heard little bits and

15 piecesof so many songsthat you'enever listenedto,

16

17

yet you know all the words to all of thesesongs. And

they just seep into your brain at different points,

18 and it's very strange.

19 Q And so you basicallysaid that maybeabout

20 10 bandsget real play on broadcastradio.

21

22 Q

For the most part.

Okay. And so, basically, if your band
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doesn'tget play on broadcastradio, there'sno real

promotional benefit to the band that doesn'tget the

play from promotional -- from broadcastradio.

Yeah. I mean, if you'enot on the radio,

then there's really no promotional benefit of not

being on the radio.

Q And I take it that if the exact sameradio

stationwere to streamits music over the internetbut

10

still play the music of the same 10 bands, it would

really still only be promotional for those 10 bands.

For the most part. If that particular

12 radio station is -- is a big radio station, yeah,

13 that'spretty much the case. But there is a zillion

14 other little ones out there that, you know, do afford

15 opportunitiesfor other bands to be heard, different

16 genresyou can go and

17 Q Sorry. I just want to make sure it'
18 clear. That question was addressedjust to the

commercial - - the broadcastradio stations.

20 If they'eonly going to play the same 10

21 bands, yeah, then it would be pretty much pointless.

22 Q Thank you.
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MS. WOODS: Nothing further.

CHAIRMAN VAN LOON: Anything on redirect?

MR. COHEN: I don't think so.

ARBITRATOR VON KANN: Can you tell me a

little bit more about Discipline Global Mobile? What

sort of organizationis that, and what exactly do they

do for you? Do they

THE WITNESS: Well

ARBITRATOR VON KANN: produce tbe

10 records? Is this a record

THE WITNESS: No.

12

13

14

15

16

17

ARBITRATOR VON KANN: No. Okay.

THE WITNESS: Basically, the way we came

into contact with them is through a situation that

happenedwith Universal Music Group. Okay. We were

supposedto go on a television show called Farm Club.

We were supposedto play on TV with a particularband

18 called The Counting Crows.

19

20

And we were expecting a two-page rights

clearanceform to come throughon our fax machine, and

21 what we got was a 23-page,six-recorddeal in exchange

22 for two minutes of television time, which we felt was
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just, you know, very unfair, and, you know, we were

just like, "Exsqueezeme? What is this?"

And, basically, we sent out an e-mail to

a few of our friends and other bandssaying, you know,

be careful of this particularcompany, becausethere'

clauses in here, you know, that a master-slave

contractwouldn't have. The 1920s MGM Louis B. Mayer

had better clausesfor his actors than this contract

does for its band.

10 And to make a long story longer, we ended

up being the spokespeoplefor artists rights, because

we got calls from EntertainmentWeekly, CBNC, The L.A.

Times, and nobody could figure out -- they couldn'

believe that a band would say no to a record deal.

And in our case, you know, what we'e seen in our

16 experienceis is that a lot of these-- a lot of these

17

18

19

bands sign thesedeals by looking at the brassring,

and they don't look down and see the eternal crevice

beneaththeir feet openingup as they'ereachingfor

20 this brass ring.

21 Robert Fripp came along and said, "You

22 know what? Your philosophiesare pretty much exactly

(202) 234-4433

NEAL R. GROSS
COURT REPORTERSAND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



12138

the same as ours in what we want to do. And although

you'e a pop band and Discipline Mobile Global

basically releases King Crimson," you know, a

progressiverock band, John Paul Jones'usic-- he

was the bassplayer from Led Zeppelin -- so it's not

exactly the same and similar thing.

And a lot of peoplecan't -- can'tbelieve

when they hear our music that we are a radio-friendly

band, that we are a pop band and not a politically

10 active, you know, lyrically band. I mean, we write

songs about boys getting screwedover by girls, like

12 everybodyelse does.

13

14

(Laughter.)

ARBITRATOR VON KANN: What does Mr. Fripp

15 and his company do for you? That's my question.

16 THE WITNESS: Discipline Global Mobile is

17 basically our managementcompany.

18

19

ARBITRATOR VON ~: Okay.

THE WITNESS: And we signed a deal which

20 -- when we signedwith them originally, we didn't have

21 a blueprint of an original record deal to follow,

22 becausewe were trying to figure out, how do we make
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money and own the rights to our songs, and how does

Discipline Global Mobile make money by allowing us

that right?

And so a record company'sperspectiveis

they own the plastic disc. That's their only

function. In our situation, we signed with DGM and

allowed them 20 percent of everything across the

board. They get percentagesof T-shirts, ticket

sales,publishing, the record itself. So they have an

10 interest in everything that the band does, meaning

12

it's more important for them that the entire unit, you

know, as a whole does well.

13 DGM now actsas our managementand not our

record label, so they basically procure us

15 distribution deals through Rico Disc in the United

16 States, through Avex in Japan, and their other

17 contactsoverseas,which we then go and license the

18 record to in. separatecountries.

19 ARBITRATOR VON KANN: They help, if I

20 understandit, promote the sale of your records.

21

22

THE WITNESS: Exactly.

ARBITRATOR VON K%5K: And also book
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concerts for you or

THE WITNESS: No. We have a booker that

does that.

ARBITRATOR VON KANN: Okay. So mainly

it's a distribution

THE WITNESS: It's a distribution deal

with a management-- with a managementcontract.

ARBITRATOR VON KANN: Okay. Other

question -- are your -- is your music, to your

10 knowledge, carried at the moment on any internet

webstreamingservices?

12 THE WITNESS: Yeah, it is. It's a lot,

13 but I don't have the information with me. I can'

rattle off the actual

15 ARBITRATOR VON ~: Did you know that a

16 number of servicesare playing the music?

17

18

THE WITNESS: Yes, I do. And, you know,

I know that we'e basically focusing on the United

19 States, but where we also had a tremendousbenefit

20 using internet radio is overseas. People from the

21 Canary Islands buy our records online.

22 Peoplefrom StaadandNigeria, whereverit
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is -- you know, we get e-mails from Morocco, from

people listening to our music over there saying that,

nYou know what? When you guys come to Germany, when

you come to Italy, you know, we'e going to come out

and see you play." And for us, you know, that's a

great benefit overseas as well as in the United

States.

ARBITRATOR VON KANN: Let me zero you in

for a secondon the U.S.

10 THE WITNESS: Okay.

12

13

14

15

16

17

ARBITRATOR VON KANN: Do you know whether

the playing of your music on internet webstreaming

serviceshas increasedsalesof your records?

THE WITNESS: Can we say that as a fact it
has? I couldn't answerthat ciuestiondefinitively yes

or definitively no. I know that certainpeople have

downloaded our songs and then sent us e-mails and

18 we'e met them at shows and they said, "I downloaded

your song off of this particularsite, or off of your

20 websiternor whereverit was "and then I went out and

21 bought the record."

22 So in those situations where we'e
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